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Background  

The proceedings in this case1 arose from the decision of the respondent (the “HSE”) to award to 

the notice party (“Glaxo”) a contract for the supply of approximately one million doses of a vaccine 

over a five-year period. The contract was a call-off contract under a framework for the supply of 

various vaccine products, and was due to commence in January 2018. Glaxo was the incumbent 

supplier.  

In a lengthy and complex judgement, the Irish High Court (McDonald J) dealt with three complaints 

made by the applicant (“Sanofi”), viz. a failure by the HSE to provide reasons for its decision; a 

breach of the principles of equal treatment and transparency; and manifest error in the way in 

which the HSE evaluated tenders. Ultimately, the Court ruled in favour of the HSE on almost all 

grounds, although Sanofi did obtain a declaration that the HSE had infringed its rights in relation to 

the obligation to give reasons. 

Facts of the Case  

In August 2017, the HSE appointed seven contractors to a framework agreement for the supply of 

vaccine products. In September 2017, an Invitation to Tender for a mini-competition in respect of a 

contract to supply a “6-in-1” vaccine was published. Three tenderers, including Sanofi and Glaxo, 

submitted tenders. These were evaluated by a Procurement Evaluation Group (“PEG”).  Glaxo 

achieved the highest score; Sanofi, despite achieving more marks than Glaxo for the criterion of 

price, was ranked third.  

On 8 January 2018, the HSE wrote to Sanofi to inform it that its tender had been unsuccessful. 

Attached to the letter was a table which recorded the maximum marks available for each of the 

award criteria and individual sub-criteria, together with the marks awarded to Sanofi and Glaxo. 

The right-hand column of the table was headed “Summary of Reasons (including details of the 

characteristics and relative advantages of the tender selected)”. In fact, the table provided no 

information as to the relative characteristics or advantages of the Glaxo tender.  

On 16 January 2018, solicitors for Sanofi wrote to the HSE setting out a number of complaints. 

Principal amongst these was the complaint that the HSE letter did not provide the characteristics or 

relative advantages of the Glaxo tender. A letter in a form which complied with the HSE’s legal 

obligations was requested. A response from solicitors on behalf of the HSE dated 22 January 2018 

provided additional information but stated that the HSE was satisfied that the reasons provided in 

the original debrief letter of 8 January were “more than adequate”. 

A further solicitor’s letter on behalf of Sanofi dated 25 January 2018 reiterated that there was 

nothing in the previous correspondence which explained the characteristics or relative advantages 

of the Glaxo tender and again requested the HSE to provide a letter which complied with its legal 

obligations. The HSE’s solicitors responded by letter on 30 January 2018, again stating that the 

HSE was satisfied it had complied with its obligations but also providing some more information. 

                                                   
1 Sanofi Aventis Ireland Ltd trading as Sanofi Pasteur v Health Service Executive and Glaxosmithkline Ireland 
Ltd (Notice Party) [2018] IEHC 566. 
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Proceedings were commenced by Sanofi in February 2018. Sanofi’s core complaints were (i) a 

failure by the HSE to comply with the duty to give reasons; (ii) breach of the principles of equal 

treatment and transparency as a result of the application of undisclosed award criteria/weightings; 

and (iii) manifest errors in the way in which the HSE evaluated the tenders.  

The Alleged Failure to Provide Adequate Reasons 

The Court began its detailed assessment of the adequacy of reasons provided by the HSE by 

considering the obligations imposed by Regulation 55 of the European Union (Award of Public 

Authority Contracts) Regulations 2016. Regulation 55(1) provides as follows: “A contracting 

authority shall, as soon as possible, inform each candidate and tenderer of a decision reached 

concerning the […] award of a contract”. Regulation 55(2) provides that:  

“A contracting authority shall, as soon as possible but no later than 15 days 

following the receipt of a request in writing from the candidate or tenderer 

concerned, inform […] any tenderer that has made an admissible tender of the 

characteristics and relative advantages of the tender selected.”  

The Court determined that the obligation under Regulation 55(1)(b) was a “free-standing 

obligation” to inform each tenderer of a decision concerning the award of a contract; conversely, 

the obligation under Regulation 55(2) to provide characteristics and relative advantages was only 

engaged upon receipt by the authority of a request in writing from a candidate or tenderer.  

In determining how the substantive obligations arising under Regulation 55(2) are to be discharged 

by contracting authorities, the Court turned to the recent Irish case of RPS2 in which Humphreys J 

outlined the relevant principles: 

“(a) Where the award turns on quantitative criteria such as price…it may be 

sufficient to give the scores alone in relation to such…criteria.  

(b) Where the award turns on qualitative criteria, there is a heightened obligation 

to give reasons, particularly where the unsuccessful tenderer offered a more 

competitive price. In such situations, scores alone are insufficient. 

(c) The awarding authority must give reasons as to the relative advantages of the 

preferred tenderer. That involves a comparison between the preferred tenderer and 

the particular unsuccessful tenderer to whom the statement of reasons is 

addressed. To that extent there is a legal requirement for a bespoke statement of 

reasons.  

(d) While brief statements or succinct comments may be sufficient in particular 

circumstances, it does not follow that because a statement is succinct it will 

therefore be sufficient.  

(e) The contracting authority’s comments must be sufficiently precise to enable the 

applicants to ascertain the matters of fact and law on the basis of which the 

contracting authority rejected their offer and accepted that of another tenderer. 

                                                   
2 RPS Consulting Engineers Ltd v Kildare County Council [2017] 3 IR 61.  
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(f) In order to set out the characteristics and relative advantages of the successful 

tender, the contracting authority must at least mention the matters which should 

have been included in the applicant's tender or the matters contained in the 

successful tenders. The statement of reasons must therefore be sufficiently detailed 

to explain how the preferred tender was advantageous by reference to particular 

matters, respects, examples or facts supporting a general assertion of relative 

advantage. 

(g) Separately from the general requirement to give reasons, an unsuccessful 

tenderer may request additional information about the reasons for their rejection in 

writing. That request must be responded to positively unless specific listed 

exceptions apply.” 

The Court also referred to the recent Irish Court of Appeal decision in Word Perfect3 in which it was 

held that there is, in fact, no obligation on a contracting authority to provide reasons to a 

disappointed tenderer in respect of any criterion where the tenderer scores a higher mark than the 

successful candidate. Elaborating on this principle, the Court stated that it was only logical that this 

principle should also apply where both the successful and unsuccessful tenderer scored the same 

marks.  

In light of the above, the Court proceeded on the basis that the right to reasons was not triggered 

until receipt of the letter from Sanofi’s solicitors dated 16 January 2018. Moreover, the entitlement 

to reasons only extended to four sub-criteria where Sanofi had scored fewer marks than Glaxo. 

These sub-criteria included side effects and acceptability; compatibility and interchangeability; 

regularity of batch supply and expiry date management; and packaging and labelling.  

3.1 Side Effects and Acceptability; Compatibility and Interchangeability 

In its judgment, the Court considered in detail the adequacy of the reasons provided in the letters 

from the HSE’s solicitors dated 22 and 30 January 2018 in respect of the above two sub-criteria. It 

also considered the arguments made by Sanofi at trial, including that in order for the HSE to 

properly discharge its obligations under Regulation 55(2), the HSE was required to provide reasons 

by reference to the wording used in the scoring matrix included in the Invitation to Tender. By way 

of example, within the scoring matrix, a score of 1-2 equated to a “poor response” which was 

further described as a response having “significant deficiencies”, giving rise to “considerable cause 

for concern”, with “very limited detail”, etc.   Counsel for Sanofi sought to argue that the HSE, if it 

was to comply with its obligations under Regulation 55(2), was required, at a minimum, to provide 

reasons by explicit reference to these various descriptors.  

The Court gave short shrift to such an argument. It held that there was nothing in the terms of 

Regulation 55(2) or in the applicable case law which required the adoption of such a mechanistic or 

“prescriptive approach”:  

“It seems to me that Article 55.2 of the Directive and Regulation 55(2) are 

deliberately couched in quite general terms. Furthermore, as I read the case law, 

                                                   
3 Word Perfect Translation Services Limited v Minister for Public Expenditure and Reform (No. 3) [2018] IECA 
156. 
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the obligation is to ensure that the disappointed tenderer is given sufficient 

information to know why it achieved the score which it did and to ensure that such 

a tenderer is given the facts as to what the contracting authority considers were 

the characteristics and relative advantages of the successful tender. Once that level 

of information has been given, the Regulation 55(2) obligation will be discharged.”  

In this instance, the Court considered that the reasons given by the HSE’s solicitors in the letter of 

22 January 2018 were more than adequate. Applying the principles elaborated in the RPS case, and 

bearing in mind in particular the “heightened obligation” arising in cases (such as this) where the 

unsuccessful tender scores better on price, the Court held that it had been made very clear to 

Sanofi in the correspondence from the HSE why the Glaxo tender was awarded higher scores in 

respect of the relevant sub-criteria.  

3.2  Regularity of Batch Supply and Expiry Date Management; Packaging and Labelling  

In respect of the above two sub-criteria, the Court concluded that no reasons were provided by the 

HSE for the lower scores awarded to Sanofi beyond what was included in the original debrief letter 

of 8 January. The Court then went on to consider what consequences should flow from this failure 

to provide reasons, bearing in mind that the overall difference between the Sanofi and Glaxo 

tenders in respect of these sub-criteria amounted in total to 5.5 marks.  

The Court held that it would be plainly disproportionate to quash the decision of the HSE on this 

ground alone. Whilst acknowledging that the Court was bound to “exercise the powers of the court 

under the Remedies Regulations4 and apply them in a manner which ensures effective judicial 

protection of European Union rights”, this had to be balanced against the requirement of 

proportionality. In this instance, the difference in marks between Sanofi and Glaxo in relation to 

the above two sub-criteria would not justify a quashing order. Accordingly, the Court opted to 

grant a declaration that Sanofi’s rights had been infringed and an order pursuant to Regulation 

9(1)(c) of the Remedies Regulations directing the HSE to provide full reasons to Sanofi.  

Alleged Breach of the Principles of Equal Treatment and 

Transparency – Award Criteria and Weightings 

The second part of Sanofi’s case alleged infringements of the principles of equal treatment and 

transparency arising from the purported failure by the HSE to disclose sub-criteria and/or 

weightings in respect of the sub-criteria of side effects and acceptability of the vaccine and 

compatibility and interchangeability of the vaccine. Counsel for Sanofi contended that the manner 

in which specific marks were deducted in respect of these sub-criteria amounted in substance to 

the application of undisclosed sub-criteria and/or undisclosed weightings. In making this case, 

Sanofi relied on the decision in Lianakis5 where the Court of Justice summarised the principle of 

equal treatment in the following terms: - 

“According to the case-law, Article 36(2), read in the light of the principle of equal 

treatment of economic operators set out in Article 3(2) of Directive 92/50 and of 

                                                   
4 European Communities (Public Authorities’ Contracts) (Review Procedures) Regulations 2010, as amended.  
5 Case C-532/06.  
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the ensuing obligation of transparency, requires that potential tenderers should be 

aware of all the elements to be taken into account by the contracting authority in 

identifying the economically most advantageous offer, and their relative 

importance, when they prepare their tenders…Therefore, a contracting authority 

cannot apply weighting rules or sub-criteria in respect of the award criteria which it 

has not previously brought to the tenderers’ attention…”. 

There was significant debate between the parties as to the effect of the Lianakis decision. The 

Court ultimately held that it is clear that the Court of Justice in Lianakis had distinguished between 

undisclosed criteria on the one hand and a decision by an evaluating body to ascribe weightings in 

respect of published criteria during the evaluation process. In Lianakis, the Court of Justice 

followed the ATI case6, in which it was held that the procurement rules do not preclude a 

contracting authority from ascribing weightings in respect of established criteria, provided that 

three specific conditions apply: (i) the decision to apply weightings does not alter the criteria for 

the award of the contract set out in the tender documents; (ii) the decision does not contain 

elements which, had they been known at the time tenders were prepared, could have affected that 

preparation; and (iii) the decision was not adopted on the basis of matters likely to give rise to 

discrimination against one of the tenderers. 

The Court proceeded by first considering whether undisclosed criteria/weightings in respect of each 

of the above sub-criteria had been applied by the HSE; and second, where undisclosed weightings 

had been applied, whether the three conditions as laid down in ATI had been satisfied. In so doing, 

the Court followed the judgement in Gaswise7 and endeavoured to put itself into the shoes of the 

RWIND tenderer. 

4.1 Side effects and acceptability of the vaccine 

In relation to the above sub-criterion, Sanofi’s argument was that no advance notice had been 

given to tenderers in the tender documents that any particular marks/weighting would be 

attributed to the presence of side effects or the presence of certain chemical agents or that it was a 

requirement to demonstrate that the vaccine could be administered to the total cohort of patients 

(including premature babies). Sanofi’s tender had been marked down in all of these areas, as was 

indicated in the original debrief letter of 8 January. Sanofi alleged that this was unlawful; in 

particular, the requirement in relation to the total cohort was, Sanofi alleged, an undisclosed sub-

criterion, to which the principles elaborated in Lianakis applied.  

The Court did not agree. In putting itself in the shoes of the RWIND tenderer, the Court stated that 

it was clear from the response given by Sanofi in its tender that Sanofi understood that it was 

required to provide much more by way of response to this element of the tender than mere details 

of side effects. The Court stated that it was also noteworthy that in an earlier draft of the Sanofi 

tender, Sanofi had expressly stated that data for premature babies remained outstanding but 

would be available at a later date. This, according to the Court, was consistent with an 

understanding that “acceptability” was concerned with the extent to which the vaccine could be 

administered across the total cohort of patients. In light of the material contained in the Sanofi 

                                                   
6 Case C-331/04 ATI [2005] ECR I-10122. 
7 Gaswise Ltd v Dublin City Council [2014] 3 IR 1. 
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response and other evidence provided by the parties, the Court held that when it placed itself in 

the shoes of a vaccine manufacturer, it was clear that the RWIND tenderer would be aware that the 

capability of any vaccine to be administered to the total cohort would be an important factor for the 

HSE in its evaluation of any tender. The concept of “total cohort” was an element of the sub-

criterion of acceptability. The PEG had not, therefore, applied an undisclosed sub-criterion.  

However, the Court went on to say that even if “total cohort” could not be said to constitute an 

undisclosed sub-criterion, an issue still remained as to whether the deduction of five marks (out of 

a possible 10) on the basis that the Sanofi vaccine could not be administered to the total cohort 

represented the application by the PEG of an undisclosed weighting. Applying the ATI criteria, the 

Court stated that it could see no basis on the evidence to come to the conclusion that the decision 

of the PEG to deduct marks could have affected the preparation of Sanofi’s: Sanofi had no data 

available to it to put forward in its tender to address the issue of the application of the vaccine to 

premature babies. The RWIND tenderer would be aware that if its vaccine was incapable of being 

administered to the total cohort, its score in respect of “acceptability” was likely to be lower than 

the score of a tenderer whose vaccine was not limited in this way. Nor could the Court see any 

basis on which it could be argued that the deduction of marks in respect of this sub-criteria could 

be considered discriminatory. In these circumstances, the Court could see no basis upon which to 

hold that the conditions in ATI had not been satisfied. 

4.2 Deduction of marks in respect of thiomersal, formaldehyde and aluminium 

In respect of the marks deducted for the presence of thiomersal, formaldehyde and aluminium in 

the Sanofi vaccine, the Court stated that it was clear from the HSE’s tender documents that these 

were matters that would be considered by the HSE in evaluating the sub-criterion of side effects 

and acceptability. The only matter to be considered then was whether undisclosed weightings had 

been applied by the PEG which failed to satisfy the conditions of the ATI case.  

Counsel for the HSE contended that there was nothing wrong with having no weightings and no 

authority had been cited to the Court for the proposition that one must have weightings for every 

single mark awarded. The Court agreed with this approach, holding that there must be scope 

within the evaluation process  for the evaluation team to reach a score by means of applying its 

professional judgment and that bodies such as the PEG must be permitted to exercise a degree of 

discretion in how a section of a tender response is scored. For completeness, the Court went on to 

consider the application of the ATI test, holding that the decision to deduct marks for the presence 

of thiomersal, formaldehyde and aluminium did not in any way alter the published criteria for the 

award of the contract; could not have affected the preparation of tenders as tenderers were aware 

that these factors would be taken into account by the PEG;  and, on the basis of the affidavit 

evidence of a member of the PEG, there was no discrimination against any of the tenderers and 

each was dealt with in the same way. Accordingly, the Court determined that even if the deduction 

of marks in respect of side effects and the presence of thiomersal, formaldehyde and aluminium 

represented the application of undisclosed weightings, the three specific conditions in ATI were 

satisfied and there was no basis on which to invalidate the award of the contract on this ground. 
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4.3 Compatibility and interchangeability of the vaccine 

At the hearing, Counsel for Sanofi argued that the way in which the PEG scored the responses 

directed at the above sub-criterion revealed an undisclosed weighting which was 80/20 in favour of 

the element of interchangeability. Sanofi argued that no RWIND tenderer would understand that 

80% of the available marks would be attributed to interchangeability with only 20% available for 

compatibility. On behalf of the HSE, it was submitted that the members of the PEG had 10 marks 

to consider and they decided to allocate them in the way that they did in the exercise of their 

discretion, using all their expertise and experience. In considering the issue, the Court referred to 

the observations of the Court in  Baxter Healthcare,8 in which it was emphasised that a professional 

evaluation team in a tender process must have some discretion to exercise their professional 

judgment. In light of this, the Court determined that the PEG was entitled to proceed in the way 

that it had.  

Manifest Error  

The third element of Sanofi’s case was that there was a manifest error in the scores awarded by 

the PEG in respect of the sub-criterion of “presentation”. Sanofi received full marks for this sub-

criterion while Glaxo received 45 marks out of a possible 50. According to Sanofi, the Sanofi 

vaccine was significantly superior to the Glaxo vaccine which should have been reflected in the final 

scores awarded to Sanofi and Glaxo respectively. The minimal difference in marks between the 

tenders for this sub-criterion was, according to Sanofi, manifestly erroneous. 

The Court referred to the judgment given in Fresenius Medical Care9 where it was held:  

“When conducting a judicial review, this Court does not conduct a merits-based review… 

The Court will allow an expert body, such as in this case the … (PEG), a margin of 

appreciation or discretion as to the mark which it considers appropriate, and will defer to 

that body in this respect. That body has a degree of discretion permitted to it since its 

members have been tasked as an expert body by HSE to assess the bids received. It has 

significant experience in such matters and must be allowed to do its job without undue and 

unnecessary interference by the Courts. The Courts must not lightly interfere in the tender 

process, including the result. That margin of appreciation…and the desirability that a Court 

should not lightly interfere with the decision of an expert body charged with the evaluation 

of bids in a particular sector, explains and is consistent with the principle by now well-

established in the case-law that the Court will not do so except where a manifest error has 

occurred in the process – in other words a very clear error, an error obvious to the eye, 

and one which prompts the Court to ask itself could this possibly be correct, and, upon 

close examination, answer that question in the negative…”. 

The Court noted that the PEG in this instance was comprised of individuals with very significant 

expertise and experience. It did not believe that there was any basis on which the Court could 

come to the conclusion that the scores awarded in relation to this sub-criterion were vitiated by 

manifest error.  

                                                   
8 Baxter Healthcare Ltd v Health Service Executive [2013] IEHC 413. 
9 Fresenius Medical Care (Ireland) Ltd v Health Service Executive [2013] IEHC 414. 
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Comment  

The extensive judgment in this case is interesting because it provides a comprehensive summary 

of the law (both Irish and European) in a number of key areas, including transparency and the 

requirements in relation to disclosure of award criteria and weightings,  manifest error, and the 

obligation to give reasons. Ultimately, the Court adopted a common sense and proportionate 

approach by refusing to grant a remedy for a breach which, if remedied, would be insufficient to 

alter the outcome of the competition. The Court also deferred to the judgement of an expert 

evaluation team charged with the evaluation of bids in the pharmaceutical sector, although it did, 

in obiter observations at the end of the judgement, express concern at the “remarkable paucity of 

records” kept of proceedings by the PEG and urged the proper documentation of deliberations.10 
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10 This case note was first published in the Public Procurement Law Review, Issue 3/2019, by Thomson Reuters  

 


